H PASO HECIR C QQ
| BLA 98- 162 Deci ded QGctober 23, 1998

Appeal froma decision of the Acting Area Manager, M nbres Resource
Area, Bureau of Land Managenent, approving right-of-way to the dty of
Las Qruces, New Mexi co. NNV 98522.

Afirned.

1. Admnistrati ve Procedure: Admnistrati ve Revi ew-Ril es
of Practice: Appeals: Sanding to Appeal

An adverse effect on a conpetitor's economc interests
is alegally cognizable interest sufficient to grant
the conpetitor a right of appeal .

2. Environnental Quality: Environnental S atenents--
R ght s-of -Vdy: General | y--R ght s- of - Véy: Appl i cati ons- -
R ghts-of -Wy: Federal Land Policy and Managenent Act
of 1976

A BLMdecision to issue a right-of-way grant for an
electric transmssion |ine and associ ated structures
on Federal land wll be affirned on appeal when based
on a reasoned anal ysis of all relevant factors, where
t he deci sion was nade wth due regard for the public
interest and sufficient reasons for disturbing the
deci si on have not been shown.

APPEARANES Raul A Carrillo, Jr., Esg., Las Quces, New Mexico, for
Appel ant; Nann Houliston, Esq., Wility Gounsel, dty of Las O uces,
New Mexi co, for the Aty; Gant L. Vaughn, Esq., dfice of the Held
Solicitor, US Departnent of the Interior, Southwest Region, Santa Fe,
New Mexi co, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

H Paso Hectric Gonpany (Appel |l ant or EPE) has appeal ed t he
Decenber 31, 1997, Decision of the Acting Area Manager, M nbres Resource
Area, New Mexi co, Bureau of Land Managenent (BLM, approving right-of -
way NNV 98522 to the Aty of Las Qruces (Aty), New Mexico, to construct,
operate, and nmai ntain 115kV el ectrical transmssion |ines, 25kV el ectrical
distribution lines and a service road on public lands. Appellant, a public
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utility, previously obtained right-of-way NV 94744 for the purpose of
constructing a substation and transmssion lines on public lands in the
sane general area of the requested right-of -way.

The right-of-way granted to the dty is a 60-foot wde electric
transmssi on easenent through sec. 21 of T. 23S, R 1 W, a 30-foot wde
electric distribution easenent through secs. 3and 4 of T. 24 S, R 1 W,
and a 25-foot wde electrical distribution easenent through the Vést Mesa
Wl Ifield and parallel to the utility pipeline along sec. 25 of T. 23 S,
R 1W, andsec. 30of T. 23S, R 1 E This electric utility would
provi de the mai n power source for the electric notors driving the turbine
punps of the Vést Mesa Wl Ifield. (July 1997 Aty of Las Qruces F an of
Devel opnent (PD at 2.)

The request for a right-of-way across public | and was submtted to
BLMby the Aty in order to pronote gronth at the Wst Mesa I ndustri al
Park. The Aty planned the construction of an electric substation wthin
the industrial park to provide reliable, Iowcost electricity. Unhder the
PD this substation woul d receive its power supply froman el ectric power
transmssion |ine which connected into an exi sting power |line |ocated just
north of the industrial park. In addition to the transmssion |ine and
substation, the PDcalled for the Aty to build electric distribution Iines
to supply power to certain Aty facilities and other custoners in the area.

These facilities include the Vst Mesa V@l I field, the Las Quces Arport,
the industrial park, and the Southern New Mexi co Gorrectional Facility.
(PDat 2.)

In his Decenber 1997 Decision, the Acting Area Manager stated that
he was issuing a 25-year right-of-way grant to the dty for the
transmssion lines, distribution |ines, and acconpanyi ng service road,
subject to renewal. A copy of the grant is appended to the Decision. As
granted, the right-of-way is 8.44 mles |long and contai ns 29. 37 acres.

Appel | ant has appeal ed BLM's Deci si on because of nunerous cl ai ned
errors in the Environnental Assessnent (EA) and the F nding of No
Sgnificant Inpact (FONS). (Notice of Appeal (NOA) at 1-2; Say Petition
(Say Pet.) at 3.) Appellant clains BLMfailed to properly scope this
project, take into consideration inportant points of view or give adequate
notice of the project, and that these are deficienci es which subject BLMs
Decision to reversal. (NA at 2-3; Say Pet. at 5.) Further, BPE clains
BLMdid not nandate, nor does the record reflect, consideration of
reasonabl e alternatives. (NOA at 3-4;, Say Pet. at 5.) Third, Appellant
clains the EA contains i nadequate and insufficient data to support the
stated purpose and need for the project. (NA at 4-6; Say Pet. at 6.)
Fourth, Appellant clains the EA i nadequat el y considers, or addresses,
visual resources as well as existing and pl anned | and uses. (NA at 6-7.)

In addition, BPE clains the EA does not accurately address the project
itself, and that there are inaccuracies in the descriptions of the project
segnents and their lengths. (NA at 7; Say Pet. at 9.) FHnally,

Appel lant clains the BLM det ermination shoul d be reversed because of the
i nadequat el y docunented and supported Decision. (NA at 8, Say Pet.
at 10.)
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In response, the Aty argues that the BPE has failed to
substantiate its claimthat the EA conducted by BLMi s i nadequate, or that
there were any serious errors in processing the dty's right-of -way
application. (Las Quces Response to Say (LC Say Resp) at 2.) Further,
the dty urges that BPE | acks standing to bring the appeal because it is
not adversely inpacted by the Decision. |1d. The Aty clains that BPE
mai ntains no assets in or on the right-of - -way granted, naintains no assets
contiguous to the right-of-way, naintains no assets inter-connected to the
assets of the Aty which will occupy the right-of-way, and nowhere does
BPE allege that its service toits custoners will be inpaired as a result
of the grant of the right-of-way. (LC Say Resp at 2-3.)

The BLM Response to the Petition for Say explains that the Aty
"Wll comnmt significant resources for valid purposes and ought not be
frustrated inits attenpts to pursue legitinate interests that will also
benefit the general public.” (BLMResponse at 3.) BLMfurther states that
it made diligent efforts to address and resol ve the concerns of Appel | ant
as it raised issues during the public cooment period of the EA the FONS,
and the Record of Decision preparation. (BLMResponse at 4.) BLMstates
that the concerns of Appel |l ant have been addressed in the environnent al
docunents thensel ves, and that the right-of-way grant was issued in
conpliance wth Federal regulations. In fact, BLMexpl ains, the EA
addressed the proposed action and nunerous al ternatives, how such proposed
action and alternatives woul d affect the environnent, the environnental
consequences of the proposed action and al ternatives, and the persons,
groups and agenci es consulted. (BLMResponse at 5.)

[1] Ve have stated that in order for an appellant to have standing
to appeal froma BLMdecision under 43 CF. R 8§ 4.410(a), the appel | ant
nust be both a party to the case and have a | egally cogni zabl e interest
that is adversely inpacted by that decision. See B ue Muntains
Biodiversity Project, 139 I BLA 258 (1997); Laser, Inc., 136 IBLA 271
(1996); Sanl ey Energy, Inc., 122 I1BLA 118, 120 (1992); S or m Mast er
Owers, 103 IBLA 162, 177 (1988). |If either of these two requi renents is
absent, an appeal nust be dismssed. See National WIdlife Federation v.
BLM 129 IBLA 124 (1994); see also Mrrk S Atnan, 93 I BLA 265, 266 (1986).

"To be a "party to a case" a person nust have actively participated in the
deci si onnaki ng process regarding the subject natter of the appeal. The
W| derness Soci ety, 110 I BLA 67, 70 (1989); W ah W!I derness Associ ati on,
91 IBLA 124 (1986); see al so Sharon Long, 83 I BLA 304, 307-08 (1984). The
purpose of limting standing to appeal to a party to the case i s to afford
an intelligent framework for admnistrative deci si onnaki ng, based on the
assunption that BLMw || have had the benefit of such party's input in
reaching its decision. See Uah WIlderness Association, supra, at 128-29;
CGaliforni a Associ ation of Four wheel Drive dubs, 30 IBLA 383, 385 (1977).

In addressing the Aty's claimthat Appellant |acks standing to
appeal, we find that BPEis clearly a "party to a case.” Appel | ant
participated in the deci si onnaki ng process resulting in this Decision, and
its concerns were considered. The issue is whether it is "adversely
affected.” The interest of Appellant affected by the Decision under review
nust be a legal ly cognizable interest and the all egati on of adverse effect
nust be
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colorabl e, identifying specific facts which give rise to a concl usi on
regarding the adverse effect. National WIdlife Federation v. BLM supra,
at 127; Powder R ver Basin Resource Gouncil, 124 IBLA 83, 89 (1992). Wiile
the interest affected need not be a property or economc interest, a deep
concern for a problemis not enough. Robert M Sayre, 131 |IBLA 337 (1994).
This Board has recogni zed that the use of the Iand i nvol ved or ownership
of adjacent |and nay enconpass a sufficient interest. The WI derness

Soci ety, 110 IBLA 67, 70 (1989). Neverthel ess, we have hel d that the
threat of injury and its effect on the Appel |l ant nust be nore than
hypothetical. Mssouri Galition for the Environnent, 124 |BLA 211 (1992);
George Shultz, 94 I1BLA 173, 178 (1986). The threat of injury nust be real
and i nmmedi ate before standing wll be recogni zed. Sal non R ver Goncer ned
dtizens, 114 | BLA 344 (1990).

In the case before us, and based upon our review of the record and the
parties' pleadings, we find that Appellant has carried its burden of
denonstrating that it wll be adversely inpacted economcally by BLMs
decision. ontrary to the dty's assertions, BLM inits Response to the
Appel lant's Petition for Say filed wth the Board on February 17, 1998,
expl ained: "Appellant and the Aty of Las G uces have sone conpeting
interests in the provision of electrical services and have disputed natters
pendi ng before the Federal Energy Regul atory Gormission (FERD." (BLM
Response to Say Petition at 1.)

V¢ have hel d that an adverse effect on a conpetitor's economc
interests is alegally cognizable interest sufficient to grant the
conpetitor aright of appeal. For exanple, in John D Archer, 120 I BLA 290
(1991), we entertained the appeal of a person who conpl ained that BLMs
grant of a right-of-way for a phosphate slurry pipeline shoul d have
required the grantee to operate the pipeline as a coomon carrier so that
owners of nearby phosphate mnes could use it to ship their ore upon
paynent of the appropriate costs. See also Allen D Mller, 125 | BLA 139,
141 (1993).

A though Appel | ant has establ i shed standing, our review of the
deci si onal process undertaken by BLMin devel opi ng the EA convi nces us that
BLMtook the required "hard | ook" before determining that the requested
right-of-way woul d create no significant environnental inpact. 1/

1/ Qur reviewof the environnental issues is confined to the propriety

of the Acting Area Manager's Decentber 1997 Deci sion authorizing el ectric
transmssion and distribution lines, and a service road, on public |and
under right-of-way grant NWNV 95822, and specifically the adequacy of BLMs
assessnent of the environnental consequences of granting that right-of-way.
V¢ do not reviewthe pending action before the Federal Energy Regul atory
Gormi ssi on (FERQ concerning the priority sought by Appel lant in power
distribution services. See 43 CF R 8§ 4.1(b)(3). For this reason, we
find no nerit in Appellant's request that the BLM Deci sion here under
appeal be held in abeyance until the FERC rul es on the di spute invol vi ng
these parties presently pending before it.
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In order to consider the environnental consequences of the
proposed right-of-way on Federal |and, BLMprepared an EA pursuant to
section 102(2)(Q of the National Environnental Policy Act of 1969,
as anended, 42 US C 8§ 4332(2)(Q (1994). O Decenber 30, 1997, based
on the EA and the FONS, BLMapproved a right-of-way grant for the
proposed transmssion and distribution |ines and acconpanyi hg servi ce road.
A Decision advising the dty of the BLM Deci si on was then i ssued on
Decener 31, 1997.

[2] Section 501(a)(4) of the Federal Land Policy and Managenent Act
of 1976, 43 US C § 1761(a)(4)(1994), grants the Secretary of the Interior
authority to issue rights-of-way on public |ands for generation,
transmssion, and distribution of electric energy. See also 43 US C
8§ 1761(a)(7) (1994). Approval of rights-of-way is, generally, a natter of
Departnental discretion. Hatronics Gommuni cations, 142 | BLA 156, 157
(1998)); John M Sout, 133 IBLA 321, 327-28 (1995), and cases cited. Such
cases are evaluated to determne if the BLMdecision is reasonable. 1d.
(e seeking to showerror in a grant of a right-of-way nust show by a
preponder ance of the evidence that the agency decision is unreasonabl e.
Sevart Hayduk, 133 |IBLA 346, 354 (1995).

In addressing the right-of -way request by the dty, BLMexam ned
three alternatives as part of its environnental review The proposed
alternative, the dty's proposal described above, called for construction
activities wthin pernanent easenents and no requi renent for tenporary
construction easenents. onstruction woul d consist of Iimted bl adi ng
to clear vegetation, drilling and backfilling necessary to install power
poles, and installation of electrical transmssion lines. Renediation
neasures wthin the pernmanent easenents woul d i ncl ude reseedi ng of the
easenent according to accepted procedures. A conpl ete plan of devel opnent
was filed for this proposal by the Aty of Las Quces wth the Las O uces
Dstrict Gfice of the BLMand was nade avail abl e for public review The
proposed devel opnent plan woul d inpact a total of 29.37 acres of |and under
BLMadmnistration. (EAat 1-3.)

The "no action” alternative woul d have rejected the dty's proposal .
BLMdetermined this alternative was not warranted given the high rate of
popul ati on grow h now evident in Las Quces and the | ong-termneed for
electrical power at the dty' s Industrial Park and Wl |field, as well as
at the Southern New Mexi co Qorrectional Facility. Al of these facilities
required additional power and the no action alternative was deternmned by
BLMto have del eterious soci o-economc inpacts on long-termgrowh in the
dty' s service area. (EAat 5.)

The "alternate partial alignnent” alternative woul d have required
an additional 2.75 mles of easenent clearing, an additional 2.75 mles
of pole locations and transmssion lines, and four additional specially
desi gned corner poles in order to acconplish a detour around BLM hol di ngs.
This alternative woul d have doubl ed the cost of constructing el ectrical
transmssion lines across this segnent of the proposed project. (EA at 5.)
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BLM s environnental review examned the affected environnent in
great detail. Affected resources were carefully considered. A cultural
resources study, for exanpl e, included a review conducted in 1997 of an
ar chaeol ogi cal cl earance survey of the proposed project corridor, which
determned that one pre-historic archaeol ogical site and 30 isol ated
occurrences were found wthin the proposed right-of-way. Livestock grazing
allottees using the area enconpassed by the project were advi sed by BLM of
the proposed transmission lines, and wldlife and vegetation wthin the
area were reviewed to ensure no special status wldife or vegetation woul d
be affected. It was determned that no special status vegetation or
wldife species were known to exist inthe project area. (EAat 7.)

The soci oeconomc inpacts studied wthin the EAreflect that the
proposed service area for the Aty is currently undergoi ng rapi d popul ation
expansion. The BLMrevi ew determned that conpl eti on of the proposed
electrical transmssion and distribution |ine project woul d al |l ow grow h
in the region and enhance the social and economic characteristics of the
Las GQruces, New Mexico, area. 1d. It was further determned in the
environnental reviewthat Areas of Qitical Environnental Concern, prine
and uni que farnhands, floodplains, Native Anerican concerns, air quality,
drinking and groundwater quality, solid or hazardous wastes, wetlands or
riparian areas, wld and scenic rivers, wlderness val ues, and mnority
or | owincone popul ations or communities woul d not be affected by approval
of the proposed right-of-way. 1d.

In gathering the facts and devel opi ng the concl usions required to
provi de a conpl ete and accurate EA BLMsought the corments of the public,
including Appel lant. The FONS, which resulted fromthe EA noted that
each of the critical elenents described above had been addressed, and
further concluded that the right-of-way was in confornance wth the M nbres
Resource Area Managenent Flan. (FONS at 1.)

As noted above, BPE upon recei pt of the Decenber 1997 Deci sion,
filed a Notice of Appeal. The Appellant's concerns, described above, were
adequat el y addressed in the EA CGomments were solicited and recei ved from
the public. In fact, Appellant was provided additional tine to corment on
the draft EA at its request. Reasonable alternatives were considered and
adequat el y addressed in the EA and the proposed al ternative was found
to clearly be the nost supportable. Appellant's other clains are wthout
nerit.

V¢ have noted in the past that professional di sagreenent by non-
Federal cormentators wth the findings and concl usi ons reached by the
Federal personnel charged with responsibility for the acconplishnent of an
environnental reviewis insufficient to discredit the effort. Serra dub,
80 I BLA 251, 266 (1984).

A BLM deci si on exercising the discretion described above wll be
affirnmed on appeal where the record denonstrates that it is based upon a
reasoned anal ysis of all relevant factors, was nade wth due regard for
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the public interest, and sufficient reasons for disturbing the decision are
not shown. Daryl R chardson, 125 | BLA 132, 134 (1993); Qoy Brown, 115 | BLA
347, 356 (1990). That is the case here. The fact that Appel lant woul d
have preferred that no right-of-way grant i ssue does not establish error in
the Acting Area Manager's Decenber 31, 1997, Decision to issue right-of-way
grant NVNM 98522 to the dty. Therefore, we consider the Decision under
revi ew was proper.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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